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MEMORANDUM AND ORDER
This matter isbeforethe Court onDebtor StevenWistuba sAdversary Complant (Doc. 1) seeking
an order that the student loan debt owed to the Defendant is dischargeable, because of undue hardship,
pursuant to 11 U.S.C. § 523(a)(8)*. After hearing tesimony and arguments of counsd, reviewing tria
exhibits, and reviewing the written briefs of the parties, the Court ispreparedtorule.  The Court has
jurisdiction to hear this matter asit is a core proceeding pursuant to 28 U.S.C. 8 157(b)(2)(1).
l. FINDINGS OF FACT

The Court makes the following findings of fact based upon the evidence presented by the parties:

tUnless otherwise noted, dl future statutory references are to the United States Bankruptcy
Code, 11 U.S.C. § 101 et seq.



Debtor financed his college education at Kansas State University, in part, with funds
borrowed from the Defendant.

In addition to the loans from the Defendant, Debtor a so borrowed fundsfromthe United
States, acting through the Department of Heal thand Human Services, inthe formof Health
Education Assistance Loans (HEAL), tofinance his education a Cleveland Chiropractic
College.

The HEAL loans are not a issue in this case, as they have been previoudy found to be
non-dischargeable in Adversary Proceeding 98-5354 by a Consent Judgment entered
March 16, 1999. That order granted judgment to the United Statesfor $47,316.03, with
interest at the rate of 4.918%. Debtor currently pays $100 per month on this debt.
Debtor owes gpproximately $88,961.44 to the Defendant, of which approximately
$51,000 is principd.

The Defendant has agreed to diminate any futureinterest onthis debt and accept $300 per
month for the next 25 years as payment in full.

Debtor isemployed by Cessna Aircraft Company (“Cessnd’) in Wichita, Kansas and has
abi-weekly gross pay of $1,510.62, which resultsin net pay of $1,227.17 bi-weekly, or
approximately $2,658.87 net pay per month.

Debtor’ s current rate of pay representsa $7,000 increaseingross salary over the past two
years. Debtor hasreceived nine raises during his five years of employment with Cessna,
and he has been given increased respongbilities, which facts suggest that heisavaued

employee of Cessna.



10.

11.

12.

13.

14.

15.

Debtor is in the process of obtaining a Master’s Degree in Human Resources from
Western Univergty. Debtor is not required to persondly pay the tuition for his course
work, and is only required to pay for books, costing approximately $20 per month.
Debtor and his spouse have been married for approximately fifteen years. Debtor’s
spouse was aware of dl his sudent loans when she married him.

Debtor’ s spouse is a Registered Nurse who works full time and earns $22 per hour. She
nets approximately $3,300 per month, and she admitted she has no reason to believe her
income will decrease in the foreseeable future.

IN2000, 2001 and 2002, respectively, Debtor received netincome tax refunds of $2,000,
$1,700 and $700.

At the time Debtor filed his bankruptcy petition in 1997, his schedules, which he sgned
under oath, indicated the monthly expenses for his family of five were approximately
$3,376.

At the time of the trid in this case, Debtor claimed his monthly expenses had risen to
$5,544, eventhoughhetedtified his family circumstances had not significantly changed over
that time, except for his children getting bigger.

In 2001, Debtor and his spouse purchased a new house, which increased his monthly
house payment from $766 to $1292 per month.

Debtor apparently made a $27,000 down payment on this new home, as he testified the
purchase price was $157,000 and the mortgage was $130,000. Hisformer home was

valued at $70,000.
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17.
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Until afew months before this case was tried, Debtor had enough excessincome to pay
anadditiona $108 each monthon hismortgage payment, which payment was not required
by the terms of the mortgage. Thus, Debtor voluntarily made monthly mortgege payments
of $1,400, instead of $1,292 as required by the mortgage.

At some point in 2000, Debtor and his spouse purchased a new vehicle, which dmost
doubled their monthly car payment, from $250 to $490.

Debtor damed that his monthly medical expenses are currently $175 per month.
However, Debtor admitted on cross-examination that the maximum out of pocket
expenses he can be required to pay under his heathinsurance policy is $1,200 per year,
or $100 per month, partly because he has no co-pay withhisinsurance, and his employer
pays medica, dental, vison, life and disability insurance premiums for him.

Although Debtor’ s bankruptcy in 1997 was precipitated, at least in large part, by large
medica expenses caused by the premature birth of achild, the child does not now appear
to have sgnificant medica needs requiring sgnificant, or expensve, medicd treatment.
At the time Debtor filed his bankruptcy petition, his family of five had a monthly food
expense of approximatdy $550. At the time of the hearing on this matter, approximately
ax yearslater, Debtor clamed that the same family of five had a monthly food expense of
approximately $1,450, which includes gpproximately $200 for meds outside of the house

and an additiona $150 for school lunches.



21.

22.

23.

Debtor’ s explanation for the $900 increase in food expenses for his family of five, isthat
the children have grown and are now eating more than they did in 1997, and that the
children’s activities require the family to est out more often.

IN1997, Debtor paid gpproximately $65 per month for telephone service. At the time of
trid, Debtor was paying approximately $120 per month for telephone service. Debtor
attributed the differenceto the fact that the family now has two cdlular telephones, which
it did not havein1997. The telephones are not required for Debtor’ swork, but are used
for securitywhile traveing onthe highway and one of the cdlular telephonesis usudly given
to the children when they are away from home.

Debtor tedtified that he believed hisfamily was living at least at aminimd standard of living
at the time he filed for bankruptcy in 1997. Since that time, Debtor’s monthly living

expenses have increased more than $2,000.

Additiona facts will be discussed below, when necessary.

CONCLUSIONS OF LAW

The Bankruptcy Code creates a presumption that sudent loans are non-dischargeable in the

absence of undue hardship to the debtor or the debtor’ s dependents. 11 U.S.C. §523(a)(8). The debtor

has the burden of proving that the student loan is dischargeable. See In re Lindberg, 170 B.R. 462

(Bankr. D. Kan. 1994).

The mgority of courts apply the test established by the Digtrict Court, and affirmed by the Second

Circuit, inBrunner v. New York State Higher Education ServicesCorp., 831 F.2d 395 (2™ Cir. 1987),



when deciding whether a debtor hasmet his burden of proving undue hardship. Under the Brunner test,
Debtor must prove:

1) that he cannot maintain, based on current income and expenses, a“minimal” standard of
living for himself and his dependentsiif forced to repay the loan;

2) that additiona circumstances exist indicating thet this state of affairsislikely to perast for
adgnificant portion of the repayment period of the student loan; and

3) that he has made good faith efforts to repay the loan.
Seelnrelnnes, 284 B.R. 496, 502 (D. Kan. 2002). Debtor must prove dl three dements, and fallure

to prove any one dement terminates the Court’ sinquiry, resulting in afinding of no dischargegbility. 1d.

The firg prong of the Brunner test requires Debtor to demonstrate “more than smply tight
finances” 1d. at 504. The Court requiresmorethan temporary financia adversty, but typicaly stopsshort
of utter hopelessness. 1d. “A minimd standard of living includes what is minimally necessary to see that
the needs of the debtor and [her] dependantsaremet for care, induding food, shelter, dothing, and medica
treetment.” Id. Further, a court should aso be hestant to impose a spartan life on family members who
do not persondly owe the underlying student loan, particularly when those family members are children.
Windland v. United States Dept. of Education (Inre Windland), 201 B.R. 178, 182-83 (Bankr. N.D.
Ohio 1996).

The second prong of the Brunner test requires “evidence not only of current ingbility to pay but
aso of additiona, exceptional circumstances, strongly suggedtive of continuing ingbility to repay over an

extended period of time. .. .” Inrelnnes, 284 B.R. a 509 (citing Brunner, 831 F.2d at 396). Debtor



mugt show the Court suchindicatorsas family dependents, medica problems, or limited educationand job
skills that would lead the Court to believe the he would be unable to repay the loan for severa years. Id.

Thethird prong of the Brunner test requiresthe Court to determine if the debtor has made a good
fath effort to repay the loan*asmeasured by his[or] her efforts to obtain employment, maximize income
and minimize expenses.” 1d. at 510. A finding of good faith is not precluded by the debtor’s falure to
make a payment. Id. “Undue hardship encompasses a notion that the debtor may not willfully or
negligently cause his own default, but rather his conditionmust result fromfactors beyond his control.” In
re Faish, 72 F.3d 298, 305 (3 Cir. 1995).

Because the Tenth Circuit hasnot adopted the Brunner test, Debtor hasasked the Court to follow
atotdity of the circumstancestest adopted by the Sixth and Eighth Circuits. Under the test utilized by the
Sixth Circuit, the Court looks a many factors, including those factors identified in Brunner, but also
congders the amount of the debt, the rate at whichinterest is accruing, and the debtor’s claimed expenses
and current standard of living, with a view toward ascertaining whether the debtor has attempted to
minimize his expenses and those of his dependents. In re Hornsby, 144 F.3d 433, 437 (6" Cir. 1998).
The Eighth Circuit has dso adopted a totdity of the circumstances test that requires an inquiry into “the
debtor’ s current and future financia resources, the debtor’ s necessary reasonable living expenses for the
debtor and the debtor’ s dependents, and any other circumstances unique to the particular bankruptcy
case” InreAndresen, 232 B.R. 127, 140 (8" Cir. B.A.P. 1999), abrogated on other grounds by In

re Long, 322 F.3d 549 (8" Cir. 2003).



1. ANALYSIS

A. The student loan debt is not dischar geable under the Brunner test.

1. Debtor hasfailedtoshowthat he cannot maintain, based on current income
and expenses, a “minimal” standard of living for himsdf and his
dependentsif forced to repay the loan.

Thefird dement Debtor is required to prove isthat he cannot maintain, based on current income
and expenses, aminima standard of living for himsdlf and his dependentsif forced to repay the loan. The
Defendant lender asks the Court to consider the family’ smonthly expenses and monthly net income, which
result in more thana $400 monthly surplus, and find that Debtor can afford the $300 per month payment,
without interest for twenty-five years, whichthe Defendant has agreed to accept as full payment of the debt.
Debtor dams that the Court should not consider dl his wife's income in the andyss, and find that he,
individudly, lacks the ability to repay the loans.

The mgority of courts have held that a non-debtor spouse’ s income should be considered when
deciding whether a debtor can afford to repay sudent loans. See, e.g., In re Barron, 264 B.R. 833
(Bankr. E.D. Tex. 2001); Inre Dolan, 256 B.R. 230 (Bankr. D. Mass. 2000); and InreWhite, 243 B.R.
498 (Bankr. N.D. Ala. 1999) (ating gpproximately 50 casesfallowing this approach). ThisCourt agrees.
Based upon this mgjority view, Debtor can afford to repay his student loans when his spouse’ sincomeis
considered. Debtor and his spouse together earn approximately $5,960 in net income each month,
compared to monthly living expenses of $5,544. Withtax refundsannudly averaging $1,466 over the last
three years, this adds essentidly another $110 per month inincome. This resultsin a surplus of over $500
per month. Thus, Debtor can clearly afford to repay the $300 per month student loan payment proposed

by the Defendant.



Debtor a so contendsthat the Court should follow the andlysis used by Judge Pusateri in Innes v.
Stateof Kansas, et al. (InreInnes), Adv. No. 95-7104 (Bankr. D. Kan. Dec. 22, 2000), and affirmed
by Judge Crow, which only applied a proportionate share of the non-debtor spouse’ sincome to be used
to pay the family’s monthly expenses. Judge Pusateri found that the facts and circumstances of the debtor
and his spouse in Innes necessitated the gpportionment of the family’ sincome and expenses.

The Court findsthat the facts of 1nnes are aufficdently diginguishable fromthe current case and that
the mgority approach, which consders the non-debtor’s spouse’ s income, should instead be applied.
None of the factors discussed by Judge Pusateri that led to his gpportionment approach are present inthis
case. Therefore, the Court finds that it should follow the approach that has been widdy accepted, which
consdersdl of Debtor's spouse’ sincome. Based on thisfinding, it is clear that Debtor has the ability to
repay the student loans and that a discharge of that debt is not appropriate.

2. Debtor hasfailedto show, assuming he were currently unabletorepay the
loans, that this state of affairsis likely to persist for a significant portion
of the repayment period of the student loan.

If the Court were to adopt Debtor’ s positionastothefirs dement of his clam---that heis currently
unable to repay the loans based on his proportionate share of the family’s month expenses ---the debt
would gill not be dischargeable as Debtor has not shown thet this state of affarsislikdy to persast for a
sgnificant portionof the repayment period of the student loan. Utilizing the income and expenses proposed
by Debtor, adjusted only to account for the discrepancy in the maximum month medica expenses for
Debtor (whichhe admitted overstated his expenses by $75 per month), Debtor currently has a net income
of gpproximately $2,600, canreasonably expect a proportionate share of the joint tax return to be at least

$25 per month, and is responsible for his proportionate share of the monthly household expensesin the



amount of approximately $2,460. Therefore, using the figures proposed by Debtor, he currently has an
excess income of gpproximately $165 per month.

Over the past two years, Debtor has had his pay at Cessnaincreased by approximately $3,500
per year. After adjusting for taxes, Debtor’s pay increases have thus resulted in over $200 per month in
additional net pay. Therefore, if Debtor continuesto receive pay increases at the rate he has in the recent
past, he would be able to make the $300 monthly payments on his student loan on pay raisesalone. In
addition, Debtor is making his earning potentia even greater by obtaining aMaster’s Degree. Thus, the
Court isconvinced that Debtor’s pay will likely continue to increase, especialy givenhislevel of education
and job kills. Debtor, even without his gpouse' s entire income included in the cdculation, currently fals
only $135 per month short of being able to repay his sudent loans. 1t is highly unlikely that this Stution
is likely to persst for a dgnificant portion of the repayment period of the student loan. Even if Debtor
cannot repay the loans at thistime, he hasfailed to show that he will not be able to repay them in the near
future,

Debtor clams that the Court should consider the fact that he may be lad off & some point in the
future as evidence that he will not be able to repay the student loans. Debtor produced no evidence that
alayoff affecting him was imminent or even probable. Rather, Debtor relied on pure speculation that at
some point in time, he might be laid off. He admitted thet if he waslad off, based upon prior furloughs a
Cessng, it would likdy only be for a few weeks, and he would be able to obtain unemployment

compensation. Debtor’s speculation that he might be laid off is no different that a creditor’s speculation

10



that a debtor may win the lottery or inherit alarge sum of money inthe future? Without sufficient evidence
showing the likelihood of an upcoming layoff that would definitdy involve Debtor, his speculation that he
may be without ajob in the future is insufficient to support afinding of non-dischargeahility of his sudent
loans.

3. Debtor has not made a good faith effort to repay his student loans.

The fina element Debtor must prove is tha he has made agood fath effort to repay his sudent
loans. Asnoted above, Debtor can show good faith by demonstrating he has made an effort to maximize
hisincome while minimizing hisexpenses See Inrelnnes, 284 B.R. at 509. The Court finds Debtor has
faled to make agood fatheffort to repay histudent loans. Thereislittle doubt Debtor has made a good
fath effort to maximize his income, as he has had regular employment and is furthering his education in
order to advanceinhiscareer. However, Debtor has made no visble effort to minimize his expenses, and
in fact has greetly, and seemingly unnecessarily, increased his expenses since his bankruptcy petition was
filed in 1997.

At the time Debtor filed for bankruptcy in 1997, his monthly household expensesfor the family of
fivetotded $3,376. Inthe six years since, Debtor’ s household expenses for the same family of five has
increased nearly 65%. Debtor purchased anew house, which raised his monthly mortgage payment $526
per month, and he purchased a new automobile, which raised his monthly car payment $240 per month.

In addition, he chose to pay an extra amount on his monthly mortgage payment rather than use that sum

?Ironically, Debtor’ s spouse tetified she did expect to receive an inheritance in the not too
distant future. The Court did not consder that fact in making its decison.

11



to reduce his student loan debt. He aso chose to make a $27,000 down payment on his new home
purchase, an exempt asset, rather than using that money to repay his student loans.

In addition, Debtor claims that his monthly grocery costs have increased from $550 per month to
$1,100 per month, plus $350 per monthontop of that already large amount for school lunches and eating
a restaurants. Debtor’s only explanation for a more than 100% increase in food expenses is that his
children are now older and eat more food.® A purchase of two family cdll phones, a doubling of the
family’s dothing expenses, a doubling of the family's car expenses, and a tripling of their other
trangportation expenses are additiona examples of how Debtor has faled to tighten his bt inan effort to
repay his student loans.

It is @bundantly clear that Debtor has not made any sgnificant effort to minimize his expenses in
order to repay his student loans. Debtor admitted that, with expenses of $3,376, he and his family were
living a “a leest aminimd standard of living” a the time he filed his bankruptcy petition. Rather than
continuing to live at that level so that he could repay his sudent loans, Debtor continued to make additiona
purchasesand incur sgnificant additiond debt. Had Debtor continued to live inthe house he owned at the
time he filed for bankruptcy in 1997, or maintained an automobile that had Smilar paymentsasthe one he
owned in 1997, he would easly have the necessary funds to repay his student loans, as those two

purchases adone now cost Debtor and his spouse an additiona $764 per month. The student loan

3Defendant has claimed that $1,450 per month for food is excessive, given the fact that the
same family of five had amonthly food budget of $550 &t the time Debtor filed for bankruptcy in 1997.
Although the Court certainly questions the accuracy of this amount given the enormous increase since
1997, and whether it is a reasonable expenditure, the Court does not need to make a finding that the
amount is excessve as such afinding would not change the outcome.

12



paymentswould be only $300 per month. However, Debtor apparently sought to increase hislifestyle by
moving into a much more expensve home and driving amore expensve automobile rather thanlive within
the means necessary to repay his student loan debts. The increased spending, in light of the large student
loan debts, shows alack of good faith onhispart to repay those sudent loans. Therefore, the Court finds
these loans are non-dischargeable on this basis as well.

B. The sudent loan debt is not dischargeable under the “totality of the
circumstances’ approach proposed by Debtor.

The Court will aso address whether Debtor’ s student 1oans should be discharged under atotality
of the circumstances test, gpproved by the Sixth and Eighth Circuits, and followed by Judge Crow in In
relnnes.* Thistest requires the Court to consider Debtor’ s past, present and reasonably reliable future
financid resources, Debtor’ sand hisdependants’ reasonable livingexpenses, and any other rdlevant factors
and circumstances surrounding the case. Although the approach is much more flexible than the Brunner
test followed by the mgority of courts, it leads to the same result in this case.

When viewing the facts and circumstances of this case as awholg, it is clear to the Court that
Debtor has not shown that repaying the student loans will cause an undue hardship on him or his
dependents. As noted above, Debtor has made severa choices after filing for bankruptcy, including
purchasing a new home that raised his monthly mortgage payment over $525 amonth, and purchasing a

new vehicle that raised his car payment $240 per month. Hisfood budget hasincreased over a100% for

“The Court does not believe that adoption of the totality of the circumstances test is necessary,
as the Brunner test has been widely accepted, and will, in dl likelihood, be the test adopted by the
Tenth Circuit Court of Appedls when it has the opportunity to rule on the issue. Because theissue has
not been decided by the Tenth Circuit Court of Appeds, however, the Court will andyze the case
under both approaches.

13



the same family of five. If Debtor was truly committed to repaying his student loans, he could have done
S0 rddively eadly, while dill maintaining a reasonably comfortable lifestyle for himsdlf and his family.

In addition, Debtor’ smonthly expenses, dthough not shocking, are far from frugd. The purchase
of the new house and automobile, the purchase of two cdlular telephones, and the enormous increasein
foodexpenseare dl clear indicatorsthat Debtor has placed moreimportance onimproving hislifestyle than
repaying hisdebts. Debtor’ sincome, education and job history clearly show that he hasthe ability to repay
the student loansif he were to exercise asmal amount of control over his spending.

Debtor also damsthat the Court should congder two additional factorsinthiscase. First, Debtor
isrequired to repay non-discharged HEAL loans he acquired while furthering his education. The Court
finds that the HEAL loans have no impact on its decison.  Debtor’s current and reasonably anticipated
future income are auUfficient to repay both the HEAL loans, for which he presently pays only $100 per
month, and the loans at issue inthis casewhile maintaining even more thanaminima standard of living. This
is epecidly true in light of Debtor’s testimony that he intends to use the $27,000 equity in his home,
created by the large down payment in this amount, to repay that debt.

Second, Debtor claimsin his trid brief that he is dependent upon his wife s income to fund the
family budget and that “[w]hether by death, divorce or voluntary withdrawa fromthe work force, Debtor’s
financid circumstanceswould change dramaticdly” if hiswife did not work outside the home. The Court
againfinds that Debtor’ s speculationonthisissue isinauffident to support afinding of non-dischargeshility.
She has worked steadily as an RN for over fifteen years, and no evidence was presented suggesting that

Debtor’'s spouseislikely to die, divorce him, or voluntarily leave her job in the future.

14



Based upon dl of the factsand circumstancesinthis case, the Court findsthat repaying his sudent
loans would not cause an undue hardship on Debtor or his dependents. Therefore, the Court findsthe debt
owed the Defendant is non-dischargeable.

V. CONCLUSION

The Court finds Debtor hasfailed to show that his sudent loans should be discharged pursuant to
11 U.S.C. § 523(8)(8). Debtor has the ability to repay the loans when taking into account his wife's
income. Were the Court to exclude hiswife sincome from its congderation, Debtor’ s current inability to
repay the loansisnot likdy to continue for aconsderable portion of the repayment period based upon his
history of pay rases and hisleve of education, whichisincreasng. Finadly, Debtor hasnot made a good
fath effort to repay hisloans, as evidenced by Debtor’ sfalureto minimize expenses, induding suchthings
as purchasng anew home and anew automobile between the time he filed his bankruptcy petitionand the
time he sought to have his student loans discharged. Inadditionto falling to meet any of thethreedements
of the Brunner test, the factsof this case show that the debt would be non-dischargeable under atotality
of the circumstances test, as well.

ITIS, THEREFORE,BY THISCOURT ORDERED that judgment shdl be entered on behaf
of the Defendant inthis adversary proceeding. Debtor’ s student |oan debts at issue in this matter are non-
dischargesble.

ITISFURTHER ORDERED that the foregoing condtitutes Findings of Fact and Conclusons
of Law under Rule 7052 of the Federd Rules of Bankruptcy Procedure and Rule 52(a) of the Federal
Rules of Civil Procedure. A judgment based on this ruling will be entered on a separate document as

required by Fed. R. Bankr. P. 9021 and Fed. R. Civ. P. 58.
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IT I1SSO ORDERED this 9" day of October, 2003.

JANICE MILLER KARLIN, BANKRUPTCY JUDGE
UNITED STATES BANKRUPTCY COURT
DISTRICT OF KANSAS

CERTIFICATE OF SERVICE

The undersgned certifiesthat copies of the Memorandum and Order was deposited inthe United
States mail, postage prepaid on this 9" day of October, 2003, to the following:

Jefrey L. Willis

JOHNSON, KENNEDY, DAHL & WILLIS
727 N. Waco, Suite 585

Wichita, Kansas 67203

N. Larry Bork

GOODELL, STRATTON, EDMONDS & PALMER, LLP
515 S. Kansas Avenue

Topeka, Kansas 66603

DEBRA C. GOODRICH

Judicial Assgtant to:

The Honorable Janice Miller Karlin
Bankruptcy Judge
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